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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 12 March 1958, an Exam ner of the United States
Coast Quard at Honolulu, Territory of Hawaii suspended Appellant's
seaman docunments upon finding him guilty of m sconduct. Two
specifications allege that while serving as chief punpman on board
the United States SS WANG CAVALI ER under authority of the docunent
above described, on or about 7 March 1958, Appellant assaulted and
battered punpman Charles V. Procell; on 5 and 6 Mrch 1958,
Appel lant failed to stand his watches w thout reasonabl e cause.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advised of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer made his opening statenment. He then
i ntroduced in evidence the testinony of punpnan Procell and two
other witnesses. The testinony of three w tnesses which had been
taken at Procell's hearing was stipulated in evidence. Appellant
testified that he had not attacked Procell in his bunk.

At the conclusion of the hearing, the oral argunents of the
| nvestigating O ficer and Appellant were heard and both parties
were given an opportunity to submt proposed findings and
conclusions. The Exam ner then rendered the decision in which he
concl uded that the charge and two specifications had been proved.
An order was entered suspending all docunents, issued to Appellant,
for a period of three nonths outright and three nonths on twelve
nont hs' probati on.

The deci sion was served on Appellant by nmail on 22 March 1958.



Appeal was tinely filed on 17 April and no supplenentary brief has
been received to date.



FI NDI NGS OF FACT

From 14 Decenber 1957 to 8 March 1958, Appellant was serving
as chief punpman on board the United States SS WANG CAVALI ER and
acting under authority of his Merchant Mariner's Docunment No.
Z- 735650- D2. From 5 to 8 March, the ship was in the port of
Honol ul u, Territory of Hawaii .

On the norning of 5 March, Appellant threatened to take his
roonmat e, punpman Charles V. Procell, out on deck and give hima
beati ng. Procell wal ked away from Appellant but, later in the
nmorni ng, Procell told Appellant that he would receive a beating if
he did not return for his watch at 1600. GCenerally, Appellant was
reputed to have a hot tenper and to have made derogatory remarks
about his roommate. On the other hand, one of the wtnesses
testified that Procell was a quiet fellow.

Prior to 1600 on 5 MWMarch, Appellant went ashore w thout
permssion. He did not return on board until between 0300 and 0330
on 7 March. As a result, Procell stood Appellant's 1600 to 2400
watch on 5 March and his 0800 to 1600 watch on 6 March. Appell ant
was | ogged and fined for m ssing these watches.

When Appellant returned on board, he asked if Procell was on
the ship. The gangway watch told Appellant that Procell had been
on board for about half an hour. The gangway watch then observed
Appel l ant go aft along the starboard side toward his quarters on
this side of the ship. The nmessroom was on the port side.
Appel l ant had been drinking alcoholic beverages but he wal ked
straight and did not appear to be drunk.

At this time, Procell was sound asleep in the upper bunk of
the room he shared with Appellant. The lights were out and the
roomwas dark. Procell was awakened suddenly when he was struck in
the eye by Appellant who then went to the nessroom where the

Boat swain was. Procell junped out of his bunk, put on his trousers
and went to the nessroom He grabbed Appellant and was knocked
down by him Then Appellant was given a beating by Procell. He
stopped after seeing that Appellant's face was bl eeding. The
Boatswain did not interfere. Appellant was hospitalized briefly
with a broken hand, facial I|acerations and bruises. Procel |
suffered a brui sed eye and shoul der. Appellant is 58 years of age
and Procell is 51. The latter weighted about 20 pounds nore than
Appel | ant.

Appel l ant has no prior record. He has been going to sea

regularly for the past 14 years.

As aresult of the incident in the nessroom Procell received
a probationary suspension.



BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant contends that the evidence does not support
the findings and decision. An eyewtness to the assault was not
called to testify and Appellant was not fully award of his right to
call this witness. Appellant was at a U S. Public Health Service
Cinic on 5 March. The injuries allegedly sustained by Appell ant
in the fight were received on a precedi ng day.

Appear ance on Appeal : St andard, Wi sberg, Harol ds and Ml anent
of New York City by Mlcolm B. Rosow,
Esquire, of counsel

OPI NI ON

Appel l ant' s contentions on appeal are without nerit. He was
gi ven every opportunity to produce witnesses in his behalf. There
is no evidence in the record to support his claimthat he was at a
P.HS. clinic on 5 March or that his injuries were not received in
the fight with Procell

It is nmy opinion that there is substantial evidence in the
record to support the Examner's findings and concl usions that the
two specifications were proved.

Appel | ant does not seriously contest the evidence that he was
absent fromthe ship without perm ssion during the course of his
wat ches on 5 and 6 March. The testinony shows that Procell stood
Appel lant's watches and that an entry was nmade in the Oficia
Logbook finding Appellant for this offense.

Regardi ng the assault and battery on Procell, it is clear from
t he opinion section of the Examner's decision that his ultimte
finding, that Appellant was guilty as to this specification, was
based on Procell's testinony that he was awakened when struck in
the eye while asleep in his bunk, rather than on the evidence as to
what happened after Procell entered the nessroom Al t hough the
Exam ner made no specific findings concerning the credibility of
t he wi tnesses, as he should have done in this case, the inplication
of his finding that Appellant was guilty is that he accepted
Procell's testinony that his eye was injured before he left his
room Accepting this conclusion of the Exam ner since it is not
clearly erroneous, it is reasonable to assune that Appellant was
t he one who struck the bl ow

The <circunstantial evidence against Appellant is strong
al t hough Procell frankly testified that "soneone" - not Appell ant
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by nane - struck himin the dark room Appellant was known to have
a quick tenper. One witness said Appellant had tantrums - fits of
i1l tenper. Appellant had threatened Procell before |eaving the
ship on 5 March and had directed abusive | anguage toward Procel |l on
ot her occasions. \Wien Appellant returned to the ship on 7 March
just prior to the assault, the gangway watch testified that
Appel | ant asked whether Procell was on board and then headed
directly toward their room This witness indicated that if
Appel lant had intended to go to the nessroomfirst, it would have
been easier for himto enter the nmessroom by going along the port
side of the ship because the nessroom was on the port side. But
Appel  ant went aft on the starboard side which was the side his and
Procell's roomwas on. Also, it is assuned that few nen on the
ship were up at 0330.

The factors favorable to Appellant are that he has a |ong,
previ ously unbl em shed record and the matters indicating his guilt
are purely circunstantial. | do not think that these are adequate
reasons to overthrow the findings and concl usi ons of the Exam ner
with respect to this specification alleging assault and battery.

ORDER

The order of the Exam ner dated at Honolulu, Territory of
Hawai i, on 12 March, 1958, is AFFI RVED,

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 23rd day of Septenber, 1958.



